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ment, no inference is to be drawn against him for the omission. 
But as it may be presumed that he will only elect to make a 
statement when he believes it will operate in his favor, and he is 
under the strongest temptation to make it as favorable to himself 
as he can, without running the risk of being disbelieved, and the 
jury, as we have already held, may give it such credence as they 
may think it is entitled to, even in opposition to sworn testimony, 
it is of the utmost importance that the jury should be allowed to 
test its credibility by a full and critical examination, its consistency 
or inconsistency with the circumstances of the case which are 
satisfactorily proved, by the consideration whether it is apparently 
full, frank, and without reserve, or evasive as to important facts 
which must have been within his knowledge, or confined to some 
comparatively unimportant circumstances, or to those upon which he 
could not be contradicted if false. And in determining the credit 
to which they may think it entitled, they are not to be precluded 
by any artificial rule from giving full weight to every considera- 
tion, or to any feature of such statement which may tend in 
any way to produce belief or disbelief, either of the state- 
ment itself or of the evidence of witnesses to which it relates. 
Such statement may be just as significant in what it omits as in 
what it contains: and its omissions, as well as its contents, may 
tend to corroborate or impair the effect of the testimony upon 
which it may happen to bear: and the jury have a right to give 
it such weight in this, and all other respects, as, under all the cir- 
cumstances of the case, they may think it entitled to: and it can- 
not, therefore, be erroneous in the court to instruct them that they 
have such right. 
The judgment must be reversed, and a new trial awarded. 



Supreme Court of Missouri. 

SCHOOL BOARD V. JOHN J. HACKMAN. 

An act of the Legislature authorizing private property to be taken for a pub- 
lic school-house site is not in conflict with the provision of the Constitution 
which prohibits the taking of private property except for public use. In this 
case the use, though local, is public. 

The facts are sufficiently stated in the opinion of the court. 

H. B. Johnson for the School Board. 

Geo. T. White for Hackman. 

The opinion of the court was delivered by 

Currier J. — This was a proceeding under the statute (Wag. St., 
1244 and 1247, §§ 12 and 26; ib. 326-27, §§ 3, 4) for the con- 
demnation of land for a public school-house site. The constitu- 
tionality of the law authorizing such condemnation is called in 
question ; and its invalidity, as in conflict with section 16, article 
I, of the Constitution, is insisted upon as a ground for overturn- 
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ing the judgment of the court below. This is the main matter 
urged against the action of the Circuit Court. 

The ground is taken that the appropriation of property for the 
use of a local school district is not an appropriation of it to a pub- 
lic use. This theory is based upon the notion that the proposed 
use is local and limited, and not for the benefit of the public gen- 
erally. On this subject Poland J., in Williams v. School District 
No. 6, 33 Vt. 271 makes the following observations: "Every 
public use is, to some extent, local, and benefits a particular sec- 
tion more than others. Railroads and canals, the most extensive 
of our public works, do so in some degree. Burying-grounds, 
aqueducts, mills, and many highways, are as purely local as this, 
and nobody can derive benefit from them except by becoming a 
resident in their vicinity. In the same way this may be for the 
benefit of any citizen. But the use in the present case (that of a 
public school-house) has a more enlarged and liberal view. It is 
a benefit and advantage to the whole country that all the children 
should be educated, and thus any means of educating the children 
in a single district benefits the whole. To accomplish this great 
object of educating the whole, it becomes necessary that a great 
number of schools should be supported to make them accessible to 
all ; but the principle remains the same, as if all the children of 
the State could attend a single school ; they are all but separate 
means to accomplish the same great and general benefit." 

I concur in these views and adopt them as my own, and am 
consequently of the opinion that the objection taken to the consti- 
tutionality of the law in question is not well founded. In the 
case above cited the subject of taking private property for the pub- 
lic use is exhaustively examined, the prior decisions reviewed, and 
the whole matter placed in a clear and strong light. See also 
Cooley on Constitutional Limitations, page 530 and following. 

The process of condemnation, in the case now before the court, 
was conducted with observable care and circumspection. The pro- 
visions of the statute, governing the proceedings, appear to have 
been consulted and scrupulously followed. I see no substantial 
objection to them, although they have encountered close, if not 
captious, criticism. The petition to the Circuit Court for the ap- 
pointment of commissioners was, in the outset, assailed by a de- 
murrer, but the demurrer was overruled and subsequently, in effect, 
abandoned, although the questions sought to be raised by it have 
been argued here. When the demurrer was overruled, the defend- 
ant answered upon the merits, and thereby practically withdrew 
the demurrer, and waived all technical objections to the petition. 
Pickney v. Mississippi Valley Telegraph Company, 47 Mo. 
459. There is no motion in arrest to test its sufficiency in mat- 
ter of substance. 

Commissioners were appointed in accordance with the prayer 
of the petition, who in due time returned into court their report 
to which no exceptions, as contemplated by the statute, were taken 
(1 Wag. St. 328 § 4). Subsequently to the confirmation of the 
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report and the rendition of final judgment, the defendant moved 
to set the judgment aside, which motion was overruled, excep- 
tions taken, and the case brought here by appeal. 

There is no pretense that the land taken was not assessed at its 
true value, although it is urged that the commissioners failed to 
take into consideration the value of a crop of corn growing upon 
the premises, and that this fact is shown by the report. The re- 
port shows no such fact, and the objection fails. In my opinion 
the judgment should be affirmed. The other judges concur. 
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Bills and Notes. 

A Negotiable Promissory Note— What Is. — An instrument of 
the tenor following: "Nobleboro, October 4, 1869. Nathaniel 0. 
Winslow Cr. By labor 16f days @ $4. per day $67.00. Good 
to bearer. Wm. Vannah," — is a negotiable promissory note for 
Bixty-seven dollars, payable to Nathaniel 0. Winslow, or bearer, 
on demand : Hussey v. Winslow, 59 Me. 

Promissory Note — Construction of— Evidence in Action on. — 
The liability of the defendant, as the maker of a negotiable prom- 
issory note, must be determined by the instrument alone: Sturdi- 
vant v. Hull, 59 Me. 

A note of the tenor: "Portland, Dec. 20, 1869. Four months 
after date, I promise to pay to the order of Sturdivant & Co., two 
hundred and twenty-five dollars. Value received. John T. Hull, 
Treas. St. Paul's Parish," binds Hull, personally; and it cannot 
be shown, by parol, that the intention of both parties, at the time 
of giving the note, was that the parish and not Hull should be 
bound: Id. 

Contract. 

Consideration — Mutuality.— Statute— Construction of.— In the 
trial of an action of assumpsit, on an account annexed, the defend- 
ant offered in evidence an unsealed written agreement, signed by 
the plaintiffs and five other creditors of the defendant, therein stip- 
ulating to " take fifty per cent, of the amount due us in full, for 
account against'' him ; and oral evidence that the defendant, prior 

1 From W. W. Virgin, Esq., Reporter ; to appear in 59 Maine Reports. 

2 From J. S. Stoekett, Esq., Reporter ; to appear in 35 Maryland Reports. 

3 From H. K. Clarke, Esq., Reporter ; to appear in 22 Michigan Reports. 
Vol. XX.— 33^. 



